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OMMARK [ENGINEERING CO. a corporation, and Secu- 
RITY First NATIONAL BANK, 
appellees. 
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On Mark Engineering Co., a Corporation, and 
Security First National Bank. 


STATEMENT OF THE CASE. 


Appellees believe that it will be helpful to the Court 
to have before it at the outset a more complete state- 
ment of the facts which are relevant to the points raised 
on appeal than is set forth in the opening brief of 
appellants. Accordingly, we submit our own statement of 
the case at this point. 


A. Negotiations and Circumstances Leading to the 
Lease and Option Agreement. 
Commencing some time in early 1959, representatives 
of appellee On Mark Engineering Co. (hereinafter called 
“On Mark”) and appellants (hereinafter called ‘Inter- 
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with Interpublic’s specifications for $385,000. After set- 
ting forth the $385,000 figure, the telegram stated: 
“Will furnish very attractive lease with option to pur- 
chase to cover five (3) wear pertod.” {| Pitti ieee 
( Emphasis added) 

After receipt of the telegram, Harder came to Los 
Angeles in July, 1959, and met again with Denny. 
Harder’s instructions from Harper were to finalize the 
specifications and determine the cash outlay or lease 
price of the proposed aircraft so that Interpublic would 
know what the commuted value per month on a lease 
would be. [Rep. Tr. pp. 923, 924] 


The meeting between Denny and Harder resulted in 
improving the specifications substantially from Inter- 
public’s standpoint by substituting a new Collins auto- 
matic pilot instead of a Sperry A-12 automatic pilot, 
and making other changes, but still within the over- 


all price or $355,000) | kep, Tr pp, 920-921) 


Harder requested of Denny that On Mark give Inter- 
public a quotation on a sixty-month lease. [Rep. Tr. p. 
S| 

On Mark was in the business of manufacturing and 
selling, not leasing, planes. To determine the monthly 
rental over a sixty-month period for an aircraft having 
a cash or cost price of $385,000, On Mark contacted 
the United States Leasing Company in San Francisco 
and asked for the correct formula to be applied on a 
lease-option basis. [Rep. Tr. pp. 250-251] 

The leasing company advised On Mark that a good 
“rule of thumb” for determining the rental was 214% 
of the cash or lease price per month, with the first 
two and the last three months’ rental paid in advance; 
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and that the “option price’ should be figured at be- 
tween 8% and 10% of the original value of the plane. 
Pep, trmpp. 250, 251 | 

On Mark’s secretary and treasurer prepared an amor- 
tization schedule using the formula furnished by the 
United States Leasing Company and confirmed the fact 
that under the lease-option arrangement, along these 
lines, On Mark would be as well off financially as with 
PmOutiielitesale at a price of 5355,000, [Rep. Tr. p. 
27 | 

Denny discussed the matter with Harder, told him 
that the monthly rental on a sixty-month lease would 
be $7,747.00 per month and that On Mark “would give 
[Interpublic] an option purchase price at the end of the 
lease when the sixty-month rentals had been paid, for 
e290) Rep. 11. p. 272] ( Emphasis added) 


Harder replied that this seemed reasonable and satis- 
factory and he would recommend that it be approved by 
interpupies (Rep. lr, p, 273] 


Harder reported the proposed terms of the lease and 
option agreement to Harper, President of Interpublic. 
Harper testified that he had no idea of how the “option 
price” of $32,950 was determined. He made a compu- 
tation of what the total payments by Interpublic would 
be for the lease rentals and the option to purchase the 
aircraft and arrived at a figure of “something like 
$460,000 or $470,000 plus the amount of the recovery of 
the aircraft, bringing the total to approximately a half 
million dollars.” [Rep. Tr. p. 1416]. 


On Mark's attorneys prepared separately the lease 
and the option agreement because Interpublic “wanted 
them in two separate documents.” [Rep. Tr. p. 397] 
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1959, and the term of the lease commenced at that time. 


(Pernid OMENS irap 164] 


On Mark spent approximately $385,000 in renianufac- 
turing the A-26 aircraft to Interpublic’s specifications. 
(Rep. Tr. p. 264] To finance these costs, On Mark 
borrowed $375,000 from appellee Security First Na- 
tional Bank pursuant to a promissory note which pro- 
vided for payment of $7,747.00 per month. [SFB Ex. 1] 
Denny and one of On Mark’s other stockholders, Mr. 
Doheny, personally guaranteed on Mark’s note to the 
bank. [Rep. Tr. p. 379] To secure payments of the note, 
the bank took a chattel mortgage on the A-26 aircraft 
and an assignment of rentals due On Mark under its 
lease with Interpublic. [SFB Ex. 2. 3] 


On February 25, 1960, after the A-26 aircraft was 
in the possession of the lessee, Interpublic gave its writ- 
ten consent to the assignment of the rents due under 
the lease from On Mark to the Security First National 
Bank to secure On Mark’s $375,000 loan from the 
bank. Said consent stated by its terms that so long as 
On Mark remained indebted to the bank, the lease would 
not be terminated by Interpublic without the written 
consent of the bank. [Pltf. Ex. 9] 


C. Accident to the Plane and Interpublic’s Conduct 
and Action Thereafter. 


Interpublic had continuous possession of, and oper- 
ated, the A-26 aircraft from the time of its delivery 
in December, 1959 until June 28, 1962. During this pe- 
riod Interpublic maintained and repaired the plane as 
needed, paid all of its operating expenses, and in other 
ways treated the plane as its own. The lessees, as re- 
quired by the lease, provided and paid for insurance on 
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the aircraft. The performance of the aircraft was com- 
pletely satisfactory while it was being operated by Inter- 
moolic. [Find 11, Clik. Tr. p. 164] 


On June 28, 1962, while being operated by Interpub- 
lic, the A-26 aircraft was damaged in an accident at 
Elkhart, Indiana. The accident oecured while the plane 
was taxiing at a speed of approximately five miles per 
hour over a newly paved macadam ramp containing a 
reinforced concrete dry well at the Elkhart Airport. The 
roof of the dry well collapsed, the right main landing 
gear of the A-26 aircraft descended into the resulting 
hole, and the plane came to rest supported by the tail 
of the fuselage, right hand wing tip, propeller blade 
ancl Other portions of the plane. [ Find. 12, Clk. Tr. pp. 
164-165] 


Following the accident a decision had to be made con- 
cerning the extent of the damage to the plane and 
whether it was capable of economic repair. Almost im- 
mediately, as the trial court found, Interpublic secretly 
decided that 1t would not again take possession of or op- 
erate the A-26 aircraft no matter whether or not it was 
fully repaired, and determined to secure another plane 
Porsits permanent use in place ot the A-26 aircraft. To 
this end, Interpublic sought to induce On Mark to de- 
clare the A-26 aircraft a “total construtive loss,” in order 
f@ecatse a termination of the lease. |Find. 14: Clk. 
Tr. pp. 165-166] On Mark, however, after a careful 
inspection of the damage to the aircraft notified Inter- 
public that it was repairable, and that it proposed to 
Miake the necessary repairs. {Finds. 13, 18, 19: Clk. 
Tr. pp. 165-168; Pltf. Exs. 32, 47] 


On August 8 1962, On Mark advised Interpublic in 
writing that because of the accident “it is understood 
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that your obligation to pay the monthly rental under 
the lease is temporarily suspended and the term of the 
lease agreciment is extended accordingly.” [Pitl, Ex. 32] 
(Emphasis added) 

On September 21, 1962, On Mark wrote Interpublic 
that it was estimated that it would take approximately 
seventy days from the commencement of the work to 
complete the repairs, and that On Mark exercised its 
option under the lease to repair the plane “and to ex- 
tend the term of the lease accordingly.” [Pltf. Ex. 
47| (Emphasis added) 


During the period from the date of the accident to 
completion of repairs, Interpublic never advised On Mark 
that Interpublic did not intend to retake possession of 
the A-26 aircraft but, rather, it intentionally led On 
Mark to believe that after repair Interpublic would ac- 
cept redelivery of the plane. Nor during this time did 
Interpublic voice any objection to On Mark’s determina- 
tion that the lease term had been extended by a period 
commensurate with the time required to repair the plane. 
Instead, Interpublic immediately leased on a temporary 
basis a replacement aircraft at a rental less than that 
which it had paid to On Mark, and attempted to find 
a permanent replacement for the A-26 aircraft. Harper 
sent Harder to Europe where a suitable plane was found 
and purchased by Interpublic in October, 1962, flown 
to the United States, then resold by Interpublic to a 
leasing corporation, which in turn leased the plane back 
to Interpublic. | Finds. 17, 20, 26] 
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After making other unsuccessful attempts to find a 
means to terminate its liability under the lease, Inter- 
public received On Mark’s letter of February 14, 1963, 
stating that the repairs would soon be completed and 
the plane would be ready for delivery. [Find. 17, Pltt. 
Ex. 70] Interpublic waited until February 20, 1963, 
and then advised On Mark for the first time that it 
would not accept delivery of the plane because, it was 
claimed, the repairs had not been made “promptly” 
and the lease had been “terminated.” { Pltf. Ex. 72] 


On Mark immediately denied Interpublic’s claim, ad- 
vised again that the plane was ready for delivery, and 
asked Interpublic to reconsider its position. { Pltf. Ex. 
74] 

Later, after the present action was filed, Interpublic 
also contended that On Mark had not “properly” re- 


paired the aircraft. 


The trial court found, and appellants do not chal- 
lenge such finding, that the A-26 aircraft had been 
“promptly” and “properly” repaired, and that Interpub- 
lic had breached the lease by refusing to accept re- 
delivery of the plane and to pay the rentals due to On 
Pence | Hinds, 23. 24: Concl. of Law 9; Clk. Tr. pp. 
169, 170, 174-175] 
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D. Interpublic’s Purported Exercise of the Option 
to Purchase the Plane. 


More than twenty-four months after making any pay- 
ment of rent to On Mark, and more than sixteen months 
after purportedly terminating the lease. Interpublic on 
June 30, 1964, wrote to On Mark and advised that 
Interpublic intended to “‘exercise the option” to purchase 
the A-26 aircraft on July 15, 1964. | Pid 30 eaeie 
ie 71 | 


On Mark advised Interpublic that the lease and option 
agreement constituted a single agreement, that Inter- 
public was then in default under the lease-option agree- 
ment and then owed On Mark more than $147,952 in 
rentals and other expenses, plus interest charges there- 
on. Accordingly, On Mark denied that Interpublic had 
any right whatsoever to exercise the option to purchase 
the aircraft. [Cl]. Tr. p. 130, paragraph 9] 

On Mark maintained a consistent position throughout 
the trial, that Interpublic was not entitled to so exer- 
cise the option since it was then in default under the 
lease. On Mark also contended, and the trial court found. 
that even if Interpublic had not been in default, the 
time for exercise of the option was extended, first, by 
the original delay in commencement of the lease (from 
October to December 18. 1959) and, secondly, by the 
extension of the lease during the repair period after the 
accident (June 28, 1962 to February 20, 1963). that 1s. 
until January 26, 1965: and that a condition precedent 
to the exercise of the option was the payment to On 
Mark of sixty monthly rentals aggregating $464,820. 


(ieinds 30. Clk. Ir. 17} 
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SUMMARY OF ARGUMENT. 


Appellants’ sole ground for their appeal centers about 
the “option” to purchase the aircraft contained in the 
lease-option agreement. Appellants do not challenge the 
trial court’s determination that Interpublic had inten- 
tionally breached the agreement by refusing to accept 
redelivery of the aircraft and by failing to pay any of the 
monthly rentals due after February, 1963, or that at the 
very time it purported to exercise the option on June 
30, 1964, Interpublic owed $123,952.00 for rent on the 
aircraft which it has never tendered or offered to pay. 


Appellants’ claim on this appeal really gets down to 
this: notwithstanding Interpublic’s admitted breaches 
and defaults of the lease-option agreement which had 
continued for some sixteen months, and the fact that the 
term of the lease had been extended to a date far beyond 
its original term, Interpublic had the absolute right, in 
July, 1964, to exercise the option to purchase an aircraft 


costing at least $385,000 for $32,950. 


Appellees submit that appellants’ claim is preposter- 
ous and should be rejected on this appeal because: (1) 
there was an inconsistency, ambiguity and an uncertain- 
ty in various provisions of the lease-option agreement 
which required extrinsic evidence to aid in the contract’s 
interpretation; (2) Interpublic had no right to exercise 
the option when it was then in default of the agreement 
and had claimed for a long time that the contract had 
been terminated; (3) Interpublic was not entitled to 
exercise the option until it had paid sixty months’ rent: 
and (4) the term of the lease, and the date for exer- 
cise of the option, had been extended to a date far be- 


vond July, 1964. 
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Concerning appellants’ alleged “Specifications of Er- 
rors’ (App. Op. Br. p. 10), all of which spring from 
the basic determination discussed immediately above. 
appellees maintain that: 


1. The District Court properly permitted evi- 
dence concerning the negotiations and surrounding 
circumstances of the execution of the lease-option 
agreement in order to explain a basic ambiguity, un- 
certainty, and inconsistency in the two documents 
comprising the agreement. 


2. The trial court properly determined that the 
option to purchase the aircraft was not exercisable 
between July 15, 1964 and August 15, 1964, and 
such a determination is clearly supported by the 
record. 


3. Lease rentals and maintenance and other costs 
incurred after the period July 15 to August 15, 1964 
were clearly the responsibility of Interpublic, for 
the term of the lease was extended to a date long 
after August 15, 1964. 


4. The District Court correctly refused to off- 
set the “value of the option” against On Mark’s 
right to recover rent, for Interpublic had no right 
to exercise the option when it was in default, the 
option agreement did not authorize such an “offset” 
and, in any event, Interpublic could not exercise the 
option until it had paid sixty monthly rentals to On 
Mark. 


5. The District Court correctly determined that 
Security First National Bank was entitled to $118.- 
857.10, with interest, of the $201.422.00 accrued 
rent due to On Mark. 


= 
ARGUMENT. 


I, 

The Trial Court Properly Received Evidence Con- 
cerning Negotiations and Circumstances Sur- 
rounding the Execution of the Lease-Option 
Agreement. 


Appellants’ entire argument that the trial court erred 
in receiving parol evidence concerning the circumstances 
surrounding the execution of the lease-option agreement 
is based upon the faulty premise that the Court was 
entitled to look only at the dates of July 15 to August 
15, 1964 in determining when the option to purchase 
could be exercised, and was not permitted to consider 
other provisions of the lease-option agreement, or any 
other circumstances, in determining this question. 


To accept appellants’ premise, it would be necessary 
to set aside the stipulation of the parties that the lease 
and option agreement constitute one single, entire agree- 
ment between the parties. We would have to ignore the 
provisions of the lease which clearly call for a term of 
sixty months and require payment of sixty monthly rent- 
als of $7,747.00 each to be made by Interpublic. It 
would be necessary to accept the fallacious argument 
that the option portion of the agreement can properly 
modify the lease portion (i.c., the term of the lease is 
controlled by the time for exercise of the option), but 
the lease cannot properly modify the option (7.c., the time 
for exercise of the option is not controlled by the sixty- 
month term of the lease). The necessary result of adopt- 
ing appellants’ argument would be to defeat and frus- 
trate the plain intention and expectation of the partic: 
when they entered into their lease-option agreement, to 
deprive On Mark of the rentals to which it was en- 
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titled, to reward Interpublic with a “windfall” for its 
adinitted breach of the contract, and to violate the most 
elementary rules of fairness and common sense. 


In determining whether Interpublic was entitled unde 
the lease-option agreement to exercise the option por- 
tion of that contract during the period July 15 to Au- 
gust 15, 1964, the trial court was not only permitted 
but was compelled to look at more than a few dates 
set forth in the option part of the agreement. It had 
to look at the entire lease-option agreement, including 
the provisions that: 

a. The lease term was for a period of sixty 
months beginning on the date of delivery. 

b. The lessee obligated itself to pay On Mark 
sixty monthly rental payments of $7,747.00 each. 

c. If the plane suffered damage and was re- 
paired, the lease term was to be extended so that 
the lessee’s possession thereof ‘‘shall cover sixty 
full months.” 


Further, the Court had before it the uncontradicted 
evidence (which was admissible without regard to the 
“narol evidence” rule) that: 

d. The A-26 aircraft was originally scheduled 
for delivery in October, 1959, but actual delivery to 
Interpublic was delayed by Interpublic’s own acts 
and other causes beyond the control of On Mark 
until mid-December, 1959. 

e. While in the possession of Interpublic, the 
aircraft was damaged on June 28, 1962. It required 
eight months to make and complete repairs to the 
plane, during which period payment of the lease 
rentals was suspended, and under the terms of the 
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lease the term of the lease was extended for an 
equivalent period. 

f. Interpublic had sought to terminate the 
lease in February, 1963, on grounds found by the 
trial court to be spurious and without merit. When 
it attempted to exercise the option, it was in ar 
rears in its rental payments to On Mark to the 
extent of sixteen months, or $123,952.00. 


Considering all of these matters, it was perfectly 
apparent to the Court that there was an ambiguity. 
an inconsistency, and an uncertainty within the lease- 
option agreement with reference, among other things, 
to the time at. or within, which Interpublic had the 
right to exercise the option to purchase, and the tota! 
amount to be paid by Interpublic under the lease-option 
agreement. Accordingly, the District Court properly per- 
mitted the introduction of evidence of the circumstances 
under which the lease-option agreement was executed. 


The evidence (which is set forth in some detail above 
in this brief) established clearly that the parties from 
the very beginning contemplated that On Mark’s costs 
in remanufacturing the A-26 aircraft to Interpublic’s 
specifications would be repaid by appellants through 
either an outright purchase by Interpublic or a lease 
arrangement; that. for tax considerations, Interpublic 
requested that the transaction take the form of a leas: 
option arrangement and be written in two separate docu- 
ments each of which, in order to accomplish Interpub- 
lic’s objective, would naturally not refer to the other: 
that the form of the transaction was immaterial to On 
Mark so long as it was rewarded financially in the 
same manner as a sale; that no one paid any attention 
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to the “option” price for the aircraft except only that 
such sum, when added to sixty payments of $7,747.00 
each, would return to On Mark its out-of-pocket ex- 
pense of $385,000, plus the interest which it was paying 
to the bank on its loan to finance the work; and that 
the specific amounts for rental and the option price 
used by the parties were determined by a formula fur- 
nished to On Mark by a leasing company on the basis of 
a purchase price or cost basis of $385,000. 


The Court considered the fact that under the original 
delivery schedule of October, 1959, with the last three 
months’ rentals paid in advance, the sixtieth monthly 
rental would have been paid by Interpublic in July, 
1964, the period specified for exercise of the option. 
At that time if Interpublic had complied with the other 
terms of the option-lease agreement and had made all 
payments of rent, it would have made On Mark “whole” 
by a last payment under the option agreement of $32,- 
950 and Interpublic would, thus, be the owner of the 
aircraft. 


The District Court properly found. on overwhelming 
and mainly uncontradicted evidence, that under the 
lease-option agreement and the circumstances under 
which that contract was made, Interpublic had no right 
to exercise the option to purchase the A-26 aircraft, ex- 
cept during the period between January 26, 1965 and 
February 26, 1965 (the fifty-seventh month of the lease 
term as extended); and that as a condition to the exer- 
cise of the option, Interpublic was required to have paid 
On Mark sixty monthly rentals of $7,747.00 each, or a 
total of $464,820.00. Accordingly, the trial court found 
that Interpublic’s purported exercise of the option in 
July, 1964 was ineffective and that On Mark was 
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not obligated to sell the aircraft at that time for the op- 
fonepmec ot 552,09000, | Pind. 30; Clk. Trp. 1/1] 


In arguing that extrinsic evidence was inadmissible, 
appellants focus solely on several words in the option 
portion of the agreement, claim that these words are 
clear and unambiguous, ignore completely the inconsist- 
ent provisions of the lease, and conclude that parol evi- 
dence was, therefore, inadmissible to “vary” the terms 
of the option portion of the integrated lease-option 
agreeinent. 

The only authority presented by appellants to support 
their position is some general language in the cases that, 
in the absence of ambiguity, evidence concerning nego- 
tiations leading to a contract is not admissible to vary 
the terms of a written agreement; and they argue that 
there is not necessarily any ambiguity in language 
which permits the lessee to exercise an option to pur- 
chase property at a time prior to the end of the lease 
term. 


The difficulty with appellants’ argument is that there 
is a basic ambiguity, uncertainty, and inconsistency be- 
tween the language in the lease and the option agree- 
ment which not only permitted but required an expla- 
nation. How could Interpublic be permitted under the 
option to purchase the aircraft after making only thirty- 
four monthly payments when the lease portion of the 
lease-option agreement required the lessee to pay sixty 
monthly payments? How can the lease term be termi- 
nated by the exercise of an option in July, 1964, when 
under the provisions of the lease the term of the lease 
had been extended until long after that date? If appel- 
lants do not concede that these questions require an ex- 
planation, they are either extremely naive or they delib- 
erately ignore economic reality. 
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In the interpretation of contracts, a court is not re- 
stricted to an examination of only one portion of a writ- 
ten agreement, even though it is clear and explicit, but 
must consider and examine the entire agreement. This 
principle is established in Section 1641, California Civil 
Code: 

“The whole of a contract is to be taken together, 
so as to give effect to every part, if practicable, 
each clause helping to interpret the other.” 


When there is more than one contract relating to the 
same matter, between the same parties, and made as 
parts of substantially one transaction, they are to be 
taken and construed together. Cal. Civ. Code, Section 
1642. Collins v. Home Savings & Loan Association, 
Z05;Cale App, 2d so (1962); 


An ambiguity, calling for construction and permitting 
introduction of parol evidence, may arise as well from 
words plain in themselves but uncertain when applied to 
the subject matter of the contract. Collins v. Homie 
Savings & Loan Association, supra. 


When, taken together, two contemporaneous docu- 
ments are internally inconsistent, parol evidence is prop- 
erly admissible for purposes of showing the surround- 
ing circumstances and to determine the meaning of the 
contractual provisions. Waycrs v. Locws, Inc., 359@ar 


2d 822 (1950). 


The paramount rule in the construction of contracts 
is that the court ascertain the intention of the parties. 
Cal. Civ. Code, Section 1636. In Universal Salesteo7 
v. Califotmia Press Wfy. Company, 20 Cal. 2d775l 
(1942), the court elaborated on this general rule, 20 Cal. 
Zi rie OL 
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“As an aid in discovering the all-important ele- 
ment of intent of the parties to the contract, the 
trial court may look to the circumstances surround- 
ing the making of the agreement [cases cited], in- 
cluding the object, nature and subject matter of 
the writing [cases cited|, and the preliminary nego- 
tiations between the parties [cases cited], and thus 
place itself in the same situation in which the parties 
found themselves at the time of contracting.” 


The California courts, especially in recent decisions, 
have refused to permit the “parol evidence rule” to be 
used to prevent the ascertainment of the real intention 
Of the parties to a contract. Lawa @. Freed, 53 Cal. 2d 
512 (1960); Parsons v. Bristol Development Co., 62 
Cal. 2d 861 (1965); Bartel v. Associated Dental Sup- 
ply Co., 114 Cal. App. 2d 750 (1952); Collins v. Home 
Savings & Loan Association, 205 Cal. App. 2d 86 
(1962); Louis Lesser Enterprises, Ltd. v. Roeder, 209 
Gal App. 2d 401 (1962). 


The policy of California courts liberally to consider 
extrinsic evidence in interpreting contracts is well-illus- 
trated in the case of Bartel v. Associated Dental Supply 
Co., supra, There a lease gave the lessee the right to can- 
cel, after a certain date. “upon six months’ written no- 
tice or at its option [Lessee] shall hecome entitled to a 
reduction of rent .. . in the event that the business of 
Lessee has declined to a degree that it would be impos- 
sible to pay the rent herein provided, due to” certain 
specified causes. Plaintiff claimed that parol evidence 
was admissible to show that the parties intended that 
the right of lessee to either cancel or obtain a reduction 
in rent was conditional; defendant claimed the lease 
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gave him the right to cancel with or without cause. In 
upholding the trial court’s consideration of extrinsic evi- 
dence, the court set forth these well-established prin- 
ciples to be applied with reference to the admission of 
parol evidence (114 Cal. App. 2d 752): 

“Uniless a court can ‘to a certainty (adi ae 
sureness, by a mere reading of the document, de- 
termine which is the correct interpretation... ex- 
trinsic evidence becomes admissible as an aid to in- 
terpretation .. . (Maclutyre v. Angel, 109 Cal. 
App. 2d 425, 429 [240 P.2d 1047].)” 


The opinion siated that the courts in applying the 
parol evidence rule were showing less rigidity than for- 
merly and that (114 Cal, App, 2d 753); 

‘As well said by Mr. Justice Dooling in Body- 
Steffmer Co. v. Flotdl Products, Iie., 63 Cal App 
2d 555, 561-562 [147 P.2d 84}, ‘. .. where extrin- 
sic evidence is offered to explain inconsistent pro- 
visions in a contract courts should not strain to find 
a clear meaning in an ambiguous document, and 
having done so exclude the extrinsic evidence on 
the ground that as so construed no ambiguity 
exists... Mr. Presiding Justice Peters sarcigna 
Wells v. Wells, 74 Cal. App. 2d 449 [169 P.2d 
23]: ‘Nuch can be said in support of the rule that 
parol evidence is not only admissible to explain an 
ambiguity appearing on the face of the document 
but is also admissible to show that what appears to 
be a perfectly clear agreement, in fact meant some- 
thing entirely different to the parties.’ (See, also, 
Jegen v. Berger, 7/7 Cal. App. 2d 1, 7 |I7A wed 
489].)” 
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Finally, the court pointed out that (114 Cal. App. 
2a): 

“In Bawkam « Barham, 33 Cal.2d 416 [202 P. 
2d 289], Mr. Justice Spence succinctly sums up the 
rules concerning the interpretation of agreements 
(pp. 422-423): ‘When the language used is fairly 
susceptible to one of two constructions, extrinsic 
evidence may be considered, not to vary or modify 
the terms of the agreement but to aid the court in 
ascertaining the true intent of the parties [cita- 
tion], not to show that “the parties meant some- 
thing other than what they said” but to show 
“what they meant by what they said’ [citation]. 
Where any doubt exists as to the purport of the 
parties’ dealings as expressed in the wording of 
their contract, the court may look to the circum- 
stances surrounding its execution — including the 
object, nature and subject matter of the agreement 
[citation] —as well as to subsequent acts or dec- 
larations of the parties “shedding light upon the 
question of their mutual intention at the time of 
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contract’’ [citation ]. 


The approach of the California Supreme Court to the 
“parol evidence” rule is shown in the recent case of 
Parsons. v. Bristol Development Co., 62 Cal. 2d 861 
(1965), dealing with a landowner’s liability for the bal- 
ance of a fee under an architect’s contract. The court. 
without any discussion of whether or not the particular 
provision was or was not ambiguous, or whether it was 
being “‘varied’’ or merely “explained,” held (62 Cal. 
2d 864-865) : 

“The trial court properly admitted evidence ex- 
trinsic to the written instrument to determine the 
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circumstances under which the parties contracted 
and the purpose of the contract. (Code Civ. Proc., 
§1860; Civ. Code, §1647; see Corbin, The Juter- 
pretation of Words and the Parol Evidence Rule, 
SUr@ornell 0 lol)y7 


In People v. Gaiohl Lainber Co., 10 Calyzamson 
(1938). the California Supreme Court was presented 
with a case remarkably similar to the one at bar. South- 
ern Pacific Railroad Company had leased a parcel of 
land to Ganahl upon which the latter had built and op- 
erated a lumber yard. The railroad had also built a spur 
track to the leased parcel, the cost of which, however, 
was paid by Ganahl. These transactions were dealt with 
in separate documents, a lease agreement and a spur 
track agreement, which bore different dates, but which 
had been delivered on the same date, and which the 
court held should be construed as a single instrument. 


The lease agreement expressly provided for an initial 
term of one year, and a month to month tenancy there- 
after. The spur track agreement provided that Ganahl 
would receive, in semi-annual payments, a rebate of $2 
for each carload of freight shipped over the spur until 
a sufficient number of cars had been shipped that the 
sum of $1,016.21, representing the cost of a Specmmed 
segment of the spur track, had been recovered by 
Ganahl. 


In April of 1934, the state commenced an action to 
condemn for highway purposes a portion of the leased 
parcel. Southern Pacific. apparently with advance 
knowledge of the impending condemnation, had on Jan- 
uary 22, 1934, served upon Ganahl notice of termina- 
tion of its lease. Ganahl refused to quit the premises. 
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In the condemnation action the trial court admitted 
parol evidence that the intent of the parties was that 
the term of Ganahl’s lease was to run at least until 
Ganahl had regained the sum of $1,016.21 in rebates. 
Based upon the amount of rebates during the nine years 
that had passed, this meant that the term of the lease 
would be at least thirty-two years. The trial court found, 
therefore, that the term of Ganahl’s lease had twenty- 
two years and eleven months to run in April of 1934 
and awarded Ganahl damages for the condemnation of 
its leasehold. The state appealed this award to the Cali- 
fornia Supreme Court. 


The same arguments that appellants here make in 
their brief appear to have been made in the Ganahl case. 
It was claimed that there was no ambiguity concerning 
the term of the lease for the agreement stated per- 
fectly clearly that the tenancy was from month to 
month. It was claimed that there was no unavoidable 
conflict between this provision and the rebate provisions 
for the spur agreement did not affirmatively obligate 
Southern Pacific to pay the full $1,016.21 to Ganahl, 
since it could be read to mean only that Ganahl would 
receive $2 per car up toa maximum of $1,016.21. 


Despite the surface plausibihty of such contentions, 
the California Supreme Court in Ganahl held that the 
provisions were inconsistent and produced “ambiguity 
that justified the trial court in admitting evidence to 
explain the real meaning and intention of the parties in 
the execution of the two instruments.” The court af- 
firmed the trial court’s holding that the lease had 
twenty-two vears and eleven months to run, even 
though the lease expressly provided that the tenancy was 
from month to month. 
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Thus, even though a contract provision is perfectly 
clear and plain, parol evidence is admussible if such 
provision is possibly at odds with the over-all intent of 
the parties as expressed in the remainder of the agree- 
ments and the circumstances surrounding the making of 
the contract. The fact, therefore, that the phrase ‘“‘be- 
tween July 15, 1964 and August 15, 1964” is clear and 
unambiguous, does not preclude the admission of ex- 
trinsic evidence of the purpose and true nature of the 
contract, and the intention of the parties. 


Another well established principle in the interpretation 
of contracts is the following taken from Stoddart v. 
Golden, 179 Cal. 663, 665 (1919) : 

“A principle of construction well settled is@tlat 
where one construction would make a contract un- 
usual and extraordinary, and another construction, 
equally consistent with the language employed, 
would make it reasonable, fair. and just, the latter 
construction must prevail.” 


Interpublic’s construction of the contract is not only 
unreasonable, unfair and unjust, but it is utterly ab- 
surd. If its interpretation 1s accepted then, contrary to 
the lease provisions, the term of the lease (and the time 
for exercising the option) would not be extended by 
the periods required to repair the plane after an acci- 
dent. The result would be that the more accidents and 
damage it caused to the plane, and the more expense it 
caused On Mark, the /ess Interpublic would have to pay 
to acquire ownership of the aircraft! Such a result must 
be dismissed as fantasy. 


Mayers v. Locw’s, fric., 35 Cal. 2d 822 (1950) cone 
sidered a factual situation somewhat analogous to that 
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in the instant case. A collective bargaining agreement 
provided for increases in wages for certain classtfica- 
tions of employees, including those on the “graveyard” 
shift, changed the time for commencing the “‘grave- 
yard” shift to a different hour, and made such increases 
retroactive to a date seven months prior to the execu- 
tion of the agreement. A letter between the company 
and the union, executed and delivered similtaneously 
with the collective bargaining agreement, provided that 
the change in time of the “graveyard” shift did not 
commence until a date which was more than a year 
after the retroactive date of the wage increases. Plain- 
tiff union members sued under the formal contract for 
the retroactive wage increase. Defendant claimed that 
the plaintiffs were not entitled under the letter agree- 
mient to receive the retroactive wage increase. The trial 
court excluded evidence concerning the letter agreement 
on the ground that it would modify and contradict the 
formal agreement. 


The California Supreme Court (per Justice Traynor ) 
reversed the judgment. In its opinion the court held that 
extrinsic evidence was admissible because the formal 
contract and the letter agreement had to be construed 
together and, when so construed, the documents were 
ambiguous and inconsistent, for their terms furnished 
no clear answer to whether the parties meant that pay- 
ment of retroactive compensation should be governed by 
the date set forth in the collective bargaining agree- 
ment or in the letter agreement. In its opinion the court 
ered (do Cal. 2d 829) ; 

“Tt is thus apparent that the contract is not clear 
on its face. and under the theory of the parol evi- 
dence rule that has been accepted by the majority 
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of this court, evidence of the negotiations of the 
parties and of surrounding circumstances was ad- 
missible for the purpose of determining the mean- 
ing of the contractual provisions. (Universal Sales 
Corp. uv. California Press Mfg. Co., 20 CalizZaazang 
761-762 [128 P.2d 665]; California Canning Peach 
Growers v. Williams, 11 Cal.2d 221, 228-229 [78 
P.2d 1154]; derkeley v. Fask, 179 Cal 748) "aa7 
[178 P. 945]; see Union Oil Co. v. Union Sugar 
Co., 31 Cal.2d 300, 306, 307 [188 Bezdie7ere 
Body-Sitefjmer Co. v. FlotudlleProducts, 63 Calap: 
2d 555, 561-562 [147 P.2d 84]: Torney waver: 
29 Cal. App. 313, 316-317 [155 P. 820]; Codex 
Proc., § 1860; Civ. Code, § 1647.)” 


In the case at bar the lease and option agreement 
must be construed together for they constitute a single 
contract. When so construed, it is not at all clear 
whether Interpublic is entitled to exercise the option 
during the period July 15 to August 15, 1964, if on 
that date it has not paid sixty months’ rent. Nor is it 
clear that even if Interpublic is entitled to exercise the 
option at that time, it is not required to pay additional 
monthly rentals during the balance of the extended 
sixty months’ term. Accordingly, extrinsic evidence was 
admissible to determine the meaning of the contractual 
provisions. 

Appellants contend that a lease can contain a provi- 
sion giving the lessee an option to purchase the prop- 
erty prior to the end of the term; and that the exercise 
of the option extinguishes the lease and any further 
obligation to pay rent (App. Op. Br. p. 14). Appel- 
lants argue that this principle fits the facts of this 
case; that therefore there can be no ambiguity or uncer- 
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tainty in this lease-option agreement; and, accordingly, 
parol evidence was inadmissible. 


Appellants’ argument begs the question because it as- 
sumes that our lease-option agreement clearly gave to 
Interpublic the right to exercise the option before the 
end of the lease term and prior to payment of sixty 
months’ rent. But, as we have shown above in this 
brief, the lease portion of the agreement required pay- 
ment to On Mark of sixty monthly rentals and the 
term had been extended after the plane accident ‘‘so 
that the Lessee’s possession of said aircraft shall cover 
sixty full months.” 


Appellants’ argument also assumcs that Interpublic 
was not in default under the lease-option agreement 
when it purported to exercise the option in July. 1964. 
But this assumption. too, is erroneous and even appel- 
lants now admit their defaults. 


Appellants cite, at pages 15 and 16 of their Opening 
Brief, three cases which are supposed to support their 
position on this issue: Sacks v. Haves, 146 Cal. App. 
2d Supp. 885 (1956); Peebler v. Seawell, 122 Cal. App. 
2d 503 (1954): and Murfee v. Porter, 96 Cal. App. 2d 
9 (1950). It is submitted that none of these cases sus- 
tains appellants’ contentions and none is contrary to the 
determination reached below in our case. 


The Sacks case does not involve the issue of admis- 
sibility of parol evidence. It involves a written lease- 
option agreement which called for a rental of $125.00 
per month with an option to purchase the property for 
$13,500. There was no provision in the agreement for 
any specified number of monthly rentals and the option 
could be exercised at any time. The lessee was not in 
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default when she exercised the option to purchase. It is 
apparent, too, from the facts recited in the case that 
$125.00 per month represented a fair rental value for 
the premises and that $13,500 was a fair purchase price. 


In our case, of course, the lease-option agreement re- 
quired sixty monthly rentals to be paid to On Mark, 
and the lessee had long been in default in its payment 
of rentals when it purported to exercise the option. The 
evidence also shows clearly that the parties here had 
agreed that the option would be exercised at the end of 
the lease term. Finally, unlike Sacks, the option price in 
the case at bar bore no relationship at all to the value of 
the property, but was merely a nominal sum which, when 
added to the required sixty monthly rentals, would equal 
a predetermined purchase or acquisition cost for the air- 
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Peebler v. Seawell, 122 Cal. App. 2d 503 (1954), 
cited by appellants did not involve the issue of admis- 
sibility of parol evidence. There the lessee was given an 
option to purchase the property at the end of the 
lease term at a price to be negotiated by the lessee and 
lessor. The lessee purported to exercise the option but 
the parties could not agree on the price and an arbitrator 
determined the figure, which was obviously its then 
market value. The lessee failed to make a down payment 
of one-third of the purchase price, as provided by the 
option agreement. The court held, therefore, that the 
lessee had failed properly to exercise the option, the 


lessee-lessor relationship continued, and the lessee was 
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obliged to continue paying rent. There is nothing in 
this case which even remotely supports appellants’ posi- 
tion here. 

Nor does Mamice a. Porter, 96 Cal. Ayp. 2d 9 (1950). 
involve any of the issues presented by this appeal. There 
the court merely held that when a lessee is given an op- 
tion to purchase at the end of a specified period, the 
lessee has a reasonable time in which to tender payment 
when the agreement was silent as to the time of pay-- 
ment. 

The other cases cited by appellants at pages 17-20 
of their brief are illustrative only of decisions where 
the court has found that parol evidence was inadmissible 
because the language of the contracts in question was 
clear and unambiguous and the facts did not justify 
going into the circumstances surrounding the making of 
the agreements. We can present a list of cases ten times 
as long where the courts have permitted such extrinsic 
evidence. Such a catalogue of authorities is unnecessary, 
however, for the general principles applicable to the 
“parol evidence rule” have already been sufficiently 


spelled out above in this brief. 


Appellants also argue that On Mark, in preparing 
the documents, could have proposed language to the ef- 
fect that the option to purchase should not be exer- 
cisable on the stated date if for any reason a full sixty 
months’ rent had not been paid. (App. Op. Br. p. 20) 
It will be remembered, however, that the purpose of the 


lease-option arrangement was to secure a tax benefit to 


cn 2a 


Interpublic [Rep. Tr. pp. 241-242], and that appellants 
themselves requested that the arrangement be set forth 
in two separate documents. [Rep. Tr. p. 397] To show 
on the face of the documents a connection between the 
option and lease agreements might have defeated the an- 
ticipated tax benefit; accordingly, it is probably true 
that appellants would have rejected the very suggestion 
which Interpublic now makes concerning qualifying lan- 
guage to the option provision. 


Appellants’ argument suggests a counter argument by 
appellees. Appellants could have insisted that the lan- 
guage of the lease be modified to make it clear that In- 
terpublic’s obligations to pay sixty months’ rent would 
be ended if and when it exercised the option to purchase. 
Appellants could have insisted that the lease language 
be changed to make it clear that the exercise of the op- 
tion would terminate the requirement of the lease that. 
after an accident, “the Lease Agreement shall be extend- 
ed accordingly so that Lessee’s possession of said air- 
craft shall cover sixty full months,” | Pitt, Ex aezyiee 
pellants chose not to request such changes but, instead, 
signed documents containing language which is ambigu- 
ous, uncertain, and inconsistent concerning these mat- 
ters. They should not now be heard to object to evidence 
which helped clarify the meaning of the lease-option 
agreement and which was entirely consistent with the 
contemplation and intention of the parties. 


Appellees submit, therefore, that the trial court prop- 
erly received parol evidence relating to the circumstances 
under which the lease-option agreement was executed 
and the negotiations preceding the execution of the con- 
tract. 


II. 

Irrespective of the Issue of Admissibility of Parol 
Evidence, Appellants Were Not Entitled to Ex- 
ercise the Option Because They Were in Default 
of Their Obligations Under the Lease-Option 
Agreement. 


As the parties have agreed through a formal stipula- 
tion, the lease and option agreements constitute a single, 
entire agreement. [Clk. Tr. pp. 126-135] This stipula- 
tion is in accord with the evidence of the circumstances 
leading to the execution of the documents reviewed 
above in this brief. 

Read by itself, the option agreement contains no recital 
of any consideration. There was no evidence of any con- 
sideration for the option other than the execution of the 
lease. Accordingly, unless the option agreement is sup- 
ported by the consideration found in the provisions of 
the lease, the option would be unenforceable and would 
create no right in appellants. Spaulding v. Yovino- 
Young, 30 Cal. 2d 138 (1947); O’Connell v. Lampe, 
B0osCal, 262 (1929). 


IneGordon 7, Dufresie, 205 Cal. 512 (1928), involv- 
ing a lease for two years at $25.00 per month and an 
option to purchase for $6000, the court stated (p. 514): 


“{I]t has been many times decided that such 
agreements are not severable but that, on the con- 
trary, the lease and option form one document, the 
provisions of which are interdependent, and the 
SG chamitonpan rel oF do any Gther acts supports 
the option as well as the right to occupy the prem- 
ises.”” 
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The necessary reliance by appellants upon the provi- 
sions of the lease, for consideration to support the op- 
tion, is fatal to their claim that they had the right to 
exercise the option in July, 1964. For, as the trial 
court found, appellants breached the lease by refusing to 
accept delivery of the A-26 aircraft after completion of 
repairs in February, 1963, and by failing to pay the 
rentals due to appellees thereafter. [Concl. of Law 9, Clk. 
Tr. pp. 174-175] There was due to On Mark Gnajiame 
30, 1964, when Interpublic purported to exercise the 
option, sixteen past monthly rentals, aggregating $123,- 
952.00, plus interest and other expenses. Further, appel- 
lants had treated the lease as having been terminated 
since February, 1963 [Pitf. Ex. 72]. These matters are 
not challenged by appellants on this appeal. 


It is settled law that the holder of an option to pur- 
chase property is not entitled to exercise such right 
when he is in default of his obligations to the owner of 
the property. This principle is beyond dispute and needs 
no citation of authority, but several analogous cases are 
discussed below. 


In Helbig v. Bonsness, 277 N.W. 634 (Wis. 1938), 
the defendant had given to the plaintiff an option to 
purchase a farm prior to a specified date for $2,500. At 
the same time a lease was execttted for one year, which 
the plaintiff subsequently breached by failing to pay 
rent. The plaintiff sought but was denied specific per- 
formance of the option, the court commenting as fol- 
lows: 

“Under the transaction in question the plain- 
tiff’s obligation to pay the rent required under the 
lease constituted virtually the only true considera- 
tion for the option, as well as the lease, which, as 
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clearly part of one and the same transaction, should 
be construed and regarded as one agreement. [cita- 
tions] Consequently the plaintiff’s failure to pay 
any rent constituted such a complete failure of con- 
sideration for the option and the lease as to defeat 
Miserichis therctinder?.. 


The court in Helbig also pointed out that in attempt- 
ing to exercise an option, the lessee was seeking specific 
performance and had failed to satisfy the well-estab- 
lished equitable principle that “he who seeks equity 
must do equity.” 


In Poltsh-American Voluntecr, etc. v. Roman Catholic 
Cihwrohs, ctc., 139 Atl, 709 (N.J. Eq. 1927), the court 
denied specific performance of an option to purchase 
real property because the lessee-option holder had 
breached and forfeited the lease and “it necessarily fol- 
lows, the continuance thereof and an abiding by its 
terms on the part of the complainant [was necessary to 
keep alive the option] 139 Atl. 711 (Emphasis added). 


The leading California case is Mott v. Cline, 200 Cal. 
434 (1927). There the lease provided for a yearly rental 
of $250.00 to be paid on December 20th of each year; 
and contained an option provision whereby the lessee 
could purchase the premises at any time during the 
term for $4,100.00. The lessee had paid all yearly rentals 
due for some nine years when he gave notice of the 
exercise of his option on May 28, 1923. The rental for 
the year 1923 was not then due and would not become 
due until December 20, 1923. The court held in Mott 
that the lease was not entitled to exercise the option be- 
cause he had failed to tender the rental for the four 


months’ use of the premises during that year—although 
| Ss : § 


the rental was not yet due under the lease provisions. 
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Such failure to tender rent for the use of the premises 
was held to be “a complete bar and answer to his 
[lessee’s] demand for specific performance of the option 
provision.” (200 Cal. 450, 451). 


The Jott case was followed in the more recent case 
of Silveira v. Olam, 33 Cal. 2d 272 (1949). and states 
the prevailing rule in other jurisdictions where this ques- 
tion has been considered. See, for example, Trotter v. 
Lewis, 43 Atl. 2d 329 (Md. 1946). 


California Civil Code, § 3392, codifies the decisional 
law by requiring one who seeks specific performance of 
a contract to have performed all conditions precedent 
thereto. 

Appellees submit, therefore, that despite any other 
matter, the defaults and breaches by appellants of the 
lease-option agreement for sixteen months immediately 
prior to attempting to exercise the option constitute an 
absolute bar to appellants’ claim. 


The conduct of appellants in dealing with the option 
was typical of their utter disregard for the rights of On 
Mark and their continuous efforts to gain an unfair ad- 
vantage. At the very time they attempted to exercise 
the option, appellants were maintaining—and had main- 
tained for more than sixteen months—that the lease 
was terminated and they had no further obligations 
under it to On Mark. In the vernacular, appellants 
were really trying “to have their cake and eat it, too.” 
They had breached and claimed a termination of one 
part of the integrated agreement (the lease) and yet 
sought to obtain the benefit of the other portion (the 
option). This, of course, they had no legal or moral right 
to do. 
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HNN 
The Court’s Finding That the Parties’ Intent Was 
That the Option Was Not Exercisable Until the 
Expiration of the Lease Term Is Fully Sup- 
ported by the Overwhelming Evidence. 


Appellants argue that there is no evidence to support 
the trial court's finding that the parties intended and 
agreed that before Interpublic was entitled to exercise 
the option, and as a condition thereto, it was required 
fompay a tullisisty months rent, (App. Op. Br. p, 21) 
Then appellants set forth a four-page summary of 
some of the evidence introduced at the trial, most of 
which evidence directly supports the trial court’s find- 
mee App. Op. br. ppe 21-25) 

Appellees have discussed above in this brief some of 
the evidence received by the trial court concerning the 
parties’ intention and agreement on this issue. Without 
repeating all of such matters, it is submitted that such 
evidence, including the following, fully supports the trial 
court’s findings on this issue. 


At the beginning of negotiations between the parties 
it was contemplated that Interpublic would “acquire” 
the A-26 aircraft for an acquisition or purchase price 
of between $385,000 and $400,000. The actual price of 
the plane was determined, according to Harder, by pric- 
ing each of the components specified by Interpublic to 
be included in the modified aircraft. [Rep. Tr. p. 897] 
From the component prices quoted to him by On Mark, 
Harder developed a “budget” around March, 1959 of 
$420,000 for the purchase of the plane by Interpublic. 
[Rep. Tr. pp. 899-900 | 


In April or May, 1959, Denny of On Mark quoted 
a sales price of $400,000 for the aircraft to Harder. 
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Harder claimed that his was too much money. The pro- 
posed sales price was then lowered to $385,009 by On 
Mark’s reducing its “markups” on certain electronic 
and radio equipment to be incorporated into the aircraft. 
[Rep. Tr. p. 232] Harder agreed that this was a rea= 
sonable price and said he would recommend that the 
proposal be accepted by Interpublic. [Rep. Tr. p. 232] 


Although the final form of the transaction was a 
lease-option agreement, the parties continued to talk in 
terms of a ‘‘cash purchase price” of $385,000 until al- 
most the eve of execution of the lease-option documents. 
Harder, for example, testified that when heveaniemes 
California in July, 1959, he brought with him and dis- 
cussed with On Mark a “final indicated cash purchase 
price’ of $385,000. [Rep. Tr. p. 925] WDenmysiratal 
Harder that On Mark would sell the plane to Inter- 
public for tat igure, |Rep. Tp. 921} 


The reason, of course, that the transaction finally 
was cast in terms of a lease-option agreement was Inter- 
public's desire not to make such an immediate cash out- 
lay and its belief that a lease-option arrangement would 
be advantageous from a tax standpoint. [Rep. Tr. p. 
240] On Mark was willing to proceed that way so long 
as it came out financially as well off as an outright 
sale. [Rep. Tr. pp. 241-242] 


It is undisputed that the rental figure and the option 
price were established by a formula which was applied 
to a $385,000 proposed purchase price on a_ sixty- 
months’ rental basis. [Rep. Tr. p. 251] The $7,747.00 
monthly rental and the $32,950 option price, thus, were 
agreed upon only because upon completion of sixty 
months’ rent and the payment of a final sum of $32,- 
950, On Mark would be in the same financial position as 
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if it had made an outright cash sale of the plane for 


$385,000. 


The fact is that the total consideration of $497,770, 
which On Mark was to receive for sixty months’ rental 
and the $32,950 option price, is within a few thousand 
dollars of the originally discussed purchase price of 
$385,000, plus interest thereon at 6% per year, amor- 
tized over a sixty-month period. 


When Denny had received the $7,747.00 rental figure 
and the $32,950 option price from the leasing com- 
pany, he met with Harder and told him that “On Mark 
would give [Interpublic] an option purchase price at 
the end of the lease when the sixty-months rentals had 
ecmmepaiGh wor 02,050, s| Rep. Tr. pe 272] 9 Em 
phasis added). Harder agreed and said he would recom- 
mend its approval to Interpublic. [Rep. Tr. p. 273] 


Harder, president of Interpublic, clearly disclosed his 
intention that the lease-option agreement required sixty 
rental payments before the option could be exercised. As 
set forth above in our Statement of the Case, he testi- 
fied on several occasions that under the lease-option ar- 
rangement Interpublic must have the right to “recap- 
ture” or “receive” the aircraft ‘“‘at the end” of the 
lease term. [Rep. Tr. pp. 802-803, 804] He also testified 
that when he received the lease rental and option price 
figures he made a computation which showed that the 
total rentals and the option price came to approximately 
half a million dollars. [Rep. Tr. p. 1416] He had no 
knowledge of how the $32,950 option price was deter- 
mined [Rep. Tr. p. 1416], but he was interested only in 
what the total rental and option cost for the plane would 
be to Interpublic. 
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In the light of such undisputed evidence, it cannot be 
denied that the parties intended at all times that Inter- 
public would acquire the plane for a certain over-all 
price to be paid to On Mark. On Mark was thus to be 
reimbursed for the approximately $385,000 it was to 
spend to remanufacture the plane according to Interpub- 
lic’s specifications, borrowing $375,000 at a minimum of 
5% interest from the bank to finance its costs. | Rep. 
Tr. p. 264; SFB Ex. 1] It is equally clear that the op- 
tion price of $32,950 was considered a “tag on” nominal 
consideration which had no relationship whatever to the 
expected value of the plane in July or August, 1964; it 
was merely the figure which, when added to sixty 
monthly rentals of $7.747.00, would equal the amor- 
tized cost, plus interest, over a five-year period of an 
aircraft having a predetermined cash value in July, 1959, 


of $385,000. 


It is obvious, too, that the intention and contempla- 
tion of the parties, that On Mark would receive the pre- 
determined over-all price during an extended term from 
Interpublic, would be defeated unless all of the sixty 
months rentals were paid to On Mark. That is why the 
lease required Interpublic to pay “sixty monthly rental 
payments” of $7,747.00 each, and why the lease provided 
for an extension of the terms in the event of an acci- 
dent to the plane “so that Lessee’s possession of said 
aircraft shall cover sixty full months.” [ Pltt, Bx. 2] 


It is not true, as appellants claim, that the extrinsic 
evidence concerning the intention of the parties consti- 
tuted “general statements made in preliminary discus- 
sions many weeks’ before the execution of the lease 
option agreement. (App. Op. Br. p. 26) The statements 
of the witnesses were quite specific and, as pointed out 
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above, were made right down to a time just before the 
agreements were signed. 


Appellants disagree with the trial court’s finding that 
the dates July 15 to August 15, 1964, were put into the 
option agreement because the original delivery date for 
delivery of the aircraft to Interpublic was October 14. 
1959; that since the last three months’ rent were paid in 
advance there were then fifty-seven months beyond Oc- 
tober 15, 1959 left of the sixty month term; and that 
fifty-seven months beyond October 15, 1959 would be 
July 15, 1964. | Find. 9(c); Cik. Tr. p. 163] Appellants 
claim that such a finding is “fallacious” because Denny 
‘“inequivocally stated” that at the time of the execution 
of the lease-option agreement in July, 1959, it was not 
contemplated that the plane would be delivered by mid- 
October. (App. Op. Br. p. 27) It is interesting to ob- 
serve that, in making this argument, appellants rely 
upon a portion of the extrinsic evidence whose admis- 
sion they claim was erroneous. 


There are, however, several difficulties with appel- 
lants’ argument. First, Denny did not “unequivocally” 
state that On Mark did not contemplate delivery of the 
plane in October, 1959. The testimony from Denny’s 
deposition on this point quoted in appellants’ brief is 
that normally it takes approximately five months to re- 
manufacture and deliver this kind of an executive air- 
craite (App. Op. Br. pp. 27-28) The normal time for 
delivery is not controlling over the specific date agreed 
upon by the parties. Denny testified at the trial that the 
October delivery date was “pretty tight” but he did not 
state that it was impossible to meet it. [Rep. Tr. p. 259] 


Secondly, the court found that, aftcr execution of the 
lease-option agreement, Interpublic requested changes 
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and additions to the specifications for the A-26 aircraft 
and that as a result thereof such delivery of the aircraft 
was delayed from mid-October, 1959, as originally antic- 
ipated by the parties, to December 18, 1959. This delay 
in delivery was found not to be the fault of On Mark. 
[ Find. 10; Clk. Tr. p. 164] 


Thirdly, even after the changes and additions to the 
specifications by Interpublic, the parties again expressed 
their intention to meet an October delivery date but 
agreed that On Mark would be excused from such obli- 
gation if delivery was delayed by reasons beyond its 
control. [Pitf. Ex. 4] 


Respondents submit, therefore, that the finding of the 
trial court, that the parties intended that sixty months’ 
rent be paid before the option was exercisable, is fully 
supported by the lease-option agreement and the evi- 
dence. 


Appellants point out that the lease “included numer- 
ous conditions involving considerable expense for the 
lessee, such as the obligation to maintain the aircraft. 
to insure it, and to pay taxes levied against it.” (App. 
Op, Bien Zo) 

The fact that Interpublic incurred the normal ex- 
penses of an owner (c.g. insurance, maintenance costs, 
ordinary repairs, taxes) as it operated the aircraft 
under the lease, is additional proof that the parties 
looked upon their arrangement as one in which appel- 
lants were, in effect, purchasing the aircraft for a pre- 
determined price as they made payments under the lease. 
That predetermined price, as shown above, was broken 
down for Interpublic’s convenience into sixty monthly 
payments and a final so-called “option price” of $32,950. 
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The parties never intended or contemplated that Inter- 
public would become the owner of the aircraft before 
the full price, including the sixty payments of rent, had 
been received by On Mark. 


Appellants argue that no injustice is done if Interpub- 
lic is permitted to purchase the plane for the option 
price, without paying sixty months’ rent after an acci- 
dent and repairs to the aircrait, (App. Op. Br. p. 30) 
The argument will not stand analysis. 


If a damaged aircraft is properly repaired, there is no 
necessary diminution in its value; and even if there 
might be, there is utterly no relationship between such 
diminished value and the option price of $32,950. Fur- 
ther, during the period of repair, Interpublic suffered 
no damage or expense, for its payments to On Mark 
were suspended. Its aircraft needs were fully met by the 
leasing from a third party of another aircraft at a rental 
Fcscmunai it hac paid to. On Mark, |Pind. 26° Clk” Ir. 
p. 170} On Mark, of course, lost eight months’ rent, 
or $61,976.00 during the repair period which, if appel- 
lants have their way, would be denied to On Mark for- 
ever, despite the fact that the lease provides under these 
circumstances for an extension of the lease term for an 
additional eight months. If appellants do not really see 
in these matters any injustice to On Mark, they can 
hardly claim to have given us an impartial judgment. 


Appellees submit, therefore, that the lease and option 
agreement, construed together, and the evidence con- 
cerning the circumstances surrounding the negotiation 
and execution of the agreement, overwhelmingly sup- 
port the trial court’s determination that the parties in- 
tended that the option was not exercisable until Inter- 
public had paid sixty monthly rentals. 
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IV. 


Appellees Were Entitled to All of the Damages 
Awarded by the Trial Court. 


Appellants’ entire argument in this portion of their 
brief (App. Op. Br. pp. 31-42) is based upon their 
claim that they had the right to exercise the option to 
purchase the A-26 aircraft in July, 1964. Responsibility 
for rentals and maintenance costs beyond July 15, 1964, 
were cut off, appellants claim, because the trial court 
should have found that the option was exercisable on 
that date. 


We have shown in the immediately preceding portion 
of this brief the errors in the premise upon which this 
claim of appellants is based and have demonstrated, we 
believe, that the trial court correctly determined that In- 
terpublic had no right on July 15, 1964 to exercise the 
option to purchase the A-26 aircraft. Accordingly, we 
refer the Court to our earlier analysis of this issue and 
incorporate herein the citation of evidence and authori- 
ties, and the arguments and discussion, set forth 
therein. 

Under the lease Interpublic was to have possession of 
the aircraft for a full sixty months and was obliged to 
pay sixty rentals of $7,747.00 each. Therefore, had In- 
terpublic not breached the agreement, On Mark would 
have received the sum of $464,820.00 from Interpublic 
in rentals. In fact, however, Interpublic paid only sums 
aggregating $263,398.00, leaving a difference of $201,- 
422.00. The trial court held, therefore, that On Mark 
was entitled to a judgment for $201,422.00, representing 
payments accruing under the lease from February 27, 
1963 (the date when Interpublic should have taken re- 
delivery of the aircraft after it was repaired) until April 
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26, 1965 (the end of the lease term as extended by the 
period of repairs). |Concl. of Law 15; Clk. Tr. p. 175] 


On Mark was also awarded the sum of $10,891.90, 
representing the costs incurred by it to maintain and 
store the aircraft after Interpublic’s wrongful refusal to 
accept redelivery of the plane [Concl. of Law 16; Clk. 
Tr. p. 176]. These costs would have been paid by Inter- 
public had it not defaulted under the lease, for it was 
obliged to “bear all maintenance costs with respect to 
said aircraft” under that agreement. [ Find. 27; Clk. Tr. 


p. 170] 


It is clear, therefore, that On Mark was awarded in 
the trial court’s judgment not a penny more than it 
would have received had Interpublic not breached the 
lease-option agreement. There was, therefore, no viola- 
tion of the principle which appellants cite, that dam- 
ages for breach of contract may not exceed that to 
which the innocent party would have received by full 
performance of the agreement. 


Appellants’ argument that the exercise of the option 
extinguished their obligation to pay rent has already 
been answered above in this brief. The argument is ap- 
parently not taken too seriously even by appellants for 
they admit that in view of Interpublic’s default, “On 
Mark did not have to deliver the airplane.” (App. Op. 
Br. p. 35) This being so, it is difficult to see how there 
could be a “merger” of the lessee’s and owner’s interest 
in the aircraft, or how the obligation for future rentals 
was extinguished. Appellants, of course, never tendered 
or offered to pay the past due rentals aggregating 
$123,952.00 at the time they purported to exercise the 
option, or at any other time. Their admitted breach of 
the lease-option agreement continues to this day. 
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Appellants Were Not Entitled to Offset the “Value 
of the Option” Against Rental Payments. 


Appellants argue that the trial court erred by not giv- 
ing Interpublic “credit” for the “value of the option” 
on July 15, 1964, when Interpublic purported to exer- 
cise its right to purchase the aircraft. They contend 
that the plane was then worth $125,000, that therefore 
the option to purchase at $32,950 was worth $92,050, 
and that the latter amount should have been offset 
against the damages awarded to On Mark. (App. Op. 
Br. pp. 37-42) The trial court considered this same ar- 
gument of appellants and rejected it upon its findings 
that: 

(1) Interpublic had no right to exercise the op- 
tion on July 15, 1964, since the lease-option term 
had been extended by the length of time required to 
repair the plane, that is, many months after July 
15, 1964. [Find. 30; Clk. Tr. pp. 171-172] 

(2) Interpublic was not entitled to exercise the 
option on July 15, 1964 because it was then in de- 
fault of the lease-option agreement. | Find. 30; Clk. 
Dieppe} 

(3) Interpublic was not entitled to exercise the 
option until it had paid sixty months’ rent to On 
Mem. [Finds 30; Clk, Din pp i7l-)72) 


Appellants’ further error lies in their ignoring the 
fact that an option is not a binding agreement to sell the 
subject matter of the option but merely an offer to sell 
on prescribed terms. Glascock v. Sukumlyn, 131 Cal. 
App. 2d 587 (1955). Unless the offer is accepted with- 
in the time limited and according to its terms, it is of no 
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force for any purpose. Upton v. Travelers Insurance 


Co., 179 Cal. 727, 729 (1919). 


On Mark’s offer to sell the aircraft to Interpublic 
for $32,950 was rendered irrevocable, in other words 
an “option,” only by the consideration of Interpublic’s 
promises contained in the lease. On Mark would have 
been obligated to sell and Interpublic obligated to pur- 
chase the A-26 aircraft only if Interpublic accepted the 
offer according to its terms. This is basic contract law 
which needs no citation of authority. In this case, the 
terms of the offer included performance as promised 
under the lease, a promise which Interpublic now admits 
it did not keep. Therefore, Interpublic’s attempt on July 
15, 1964 to accept On Mark’s offer to sell the aircraft 
was ineffective; no obligation to sell or purchase ever 
arose and the option was “of no force for any purpose.”’ 


A review of the facts demonstrates that On Mark is 
in no better position because of the judgment of the 
trial court than it would have been had the parties’ 
agreements been fully carried out. On Mark fully per- 
formed each of its obligations under the lease. It re- 
manufactured a war surplus plane into an executive air- 
craft at a cost of some $385,000. It also fully re- 
stored the aircraft to an airworthy condition. Thus, the 
following words of an authority quoted by appellants 
fully support On Mark’s legal position herein: “If the 
party complaining has completely performed all the 
promises and conditions incumbent on him under the 
contract, then he recovers the full value of the benefits 
which he would have realized from the other’s perform- 
ance.” AJcCormick, Damages, Section 143 (App. Op. 
Bye (0p we), 
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The trial court correctly awarded On Mark the full 
value of what would have accrued to it under the lease 
— the unpaid rentals and interest thereon. The fact that 
the option could not be properly exercised did not save 
On Mark from the expense of any performance, as ap- 
pellants contend. As we have shown, On Mark never be- 
came obliged to sell the aircraft to Interpublic for $32,- 
950 because of Interpublic’s breach of its obligations. 
Under the agreement of the parties, at the end of the 
lease term as extended, and after paying all rentals as 
due, Interpublic could have returned possession of the 
plane to On Mark, and the transaction would have been 
closed. Certainly appellants do not contend that had this 
occurred they would have been entitled to a rebate or re- 
fund, representing the difference between the then value 
of the plane and the option price. It is incomprehensible 
how appellants can now claim a credit in a like amount 


after admittedly defaulting under the lease. 


It is not quite accurate, as appellants contend, that 
after Interpublic’s refusal to accept redelivery of the 
plane, On Mark “enjoyed full ownership” of the air- 
craft and used it freely for personal travel and in its 
business. (App. Op. Br. p. 38) The plane had to be 
flown to keep it in a good operating condition. [ Find. 
27; Clk. Tr. p. 170] It is not particularly relevant, then, 
that some of the flights by On Mark personnel were for 
business or personal reasons; in fact, many were test 
flights or flights in which the aircraft was demon- 
strated to potential buyers. [ Pitt. Ex. 76; Rep, Tragem 
362-363 | 
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Although appellants were not legally entitled to it, 
in order to “do equity,” the trial court held that Inter- 
public could exercise the option to purchase the aircraft 
between August 10, 1965 and September 9, 1965 (i.c., 
within a month's period after the filing of the Judgment 
herein), upon payment of the amounts found to be due 
fopOmeark | Cone ot Law 17; Clk. Tr. p. 176] Ap- 
pellants, however, failed to take advantage of this offer 
and now claim that by granting to them this equitable 
consideration the trial court “wrote a new contract for 
the parties’? and deprived them of the benefits of the 
option agreement as negotiated. (App. Op. Br. p. 38) 
This is simply not true. 

Appellants negotiated only for the right to acquire 
title to the plane after paying sixty months’ rental and 
the option price. Interpublic had no right to “‘exercise’’ 
the option while in default and then demand a “credit” 
against damages caused by its own contract breach. 
Upon complying with the lease provisions, Interpublic 
had a right under the “option” either to purchase the 
plane or to refuse to purchase it. But it certainly had no 
right to do neither and then demand a “credit” for the 
difference between the option price and the then value 
of the aircraft. To grant appellants the right they now 
claim would, indeed, be rewriting the agreement be- 
tween the parties in a manner clearly contrary to their 


intentions and to settled principles of law. 
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The Judgment in Favor of Appellee Security First 
National Bank Is Correct and Should Be Affirmed. 


To secure a loan from Security First National Bank 
(“Security Bank’) for $375,000 to finance the cost of 
remanufacturing the A-26 aircraft, On Mark assigned 
to the bank all rentals due under the lease with Inter- 
public. [Pltf. Ex. 9.] These rentals were paid directly 
by Interpublic to the bank until June, 1962. Thereafter, 
On Mark made additional payments of principal and in- 
terest directly to Security Bank, but at the time of the 
trial herein the principal sum of $118,857.10 was still 
due to the bank plus interest at the rate of 5% per an- 
num from November, 1964. [ Find. 31; Clk. Tr. p. 172.] 


Interpublic consented in writing to the assignment 
and payment of the lease rentals to the bank and agreed 
in its “Receipt and Consent to Assignment” that Inter- 
public would not terminate or consent to the termina- 
tion of the lease without the written consent of the 
bank. [Plif. Ex. 9} 


Of the sum of $201,422.00 awarded as damages to 
On Mark, the trial court directed that said amount of 
$118.857.10 be paid by appellants directly to Security 
Bank, leaving a balance of $82,564.90, plus interest, to 
be paid to On Mark under the judgment. [Concl. of 
Law 15; Clk. Tr. p. 175; Judgment, Clk. Tr. poe 
184] 

Appellants contend that the portion of the judgment 
in favor of Security Bank is erroneous because it in- 
cludes rentals that accrued after the exercise of the op- 
tion. We have already shown, as the trial court found, 
that appellants could not and did not effectively exer- 
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cise the option, and that the rentals would continue to 
accrue until sixty monthly payments had been paid by 
Interpublic. Accordingly, the judgment in favor of Se- 
curity Bank is fully supported by the evidence and the 
law and should be affirmed on this appeal. 


Appellants next argue that there was no valid con- 
sideration to support an independent obligation that ap- 
pellants would not terminate the lease without the con- 
sent of the bank prior to payment of all rentals due un- 
der the lease. In making this contention, appellants at- 
tack the trial court’s findings that Interpublic rea- 
sonably could have expected that tn reliance upon its 
consent to the assignment and its promise not to ter- 
minate the lease, the bank would act to its detriment: that 
the bank, in fact, did so act when it released one of the 
personal guarantors of the promissory note secured by 
such assignment of the lease; that such release of the 
guarantor was a detriment suffered by the bank and 
constituted a legal consideration for Interpublic’s agree- 
ment not to terminate the lease; and that Interpublic 
was estopped to deny that it would not terminate the 
lease without the consent of the bank. [Finds. 34, 35, 
Clewieeo, 172-175; Cone). of Law 11, 12 Clk. Tr. 
pe t75} 


The evidence showed that the general substance of 
the financing arrangements for remanufacturing the 
A-26 aircraft was communicated by Denny of On Mark 
to Interpublic’s Harder; that the assignment was exe- 
cuted by Denny and mailed to Interpublic; and that 
only after execution of the “Receipt and Consent to 
Assignment” by Interpublic, and its return to the bank. 
did the bank release Mr. Doheny from his personal 
eenancec, |iep. [1 epp, 1057-1059; SFB Exs. 7, 8, 9] 
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Appellants argue that since Interpublic was never 
given actual notice of Security Bank’s release of the 
third party guarantor, such release cannot be effective 
as consideration to make the consent to assignment a 
binding agreement. (App. Op. Br. p. 47) This conten- 
tion ignores the doctrine of promissory estoppel and 
the fact that such an estoppel can be eitectinemencn 
without specific knowledge or notice on the part of the 
promissor. 


Clearly applicable is Section 90 of the Restatement of 
Contracts, which states : 


“A promise which the promisor should reason- 
ably expect to induce action or forebearance of a 
definite and substantial character on the part of 
the promisee and which does induce such action 
or forbearance is binding if injustice can be 
avoided only by enforcement of the promise.” 


As pointed out by the California Supreme Court in 
Drennan v. Star Paving Co., 51 Cal. 2d 409 (1958): 
“The very purpose of section 90 is to make a 
promise binding even though there was no con- 
sideration ‘in the sense of something that is bar- 
gained for and given in exchange.’” (51 Cal. 2d 

at 414). 


These principles are squarely applicable to the instant 
case. Here appellants have made a promise which con- 
stitutes such a substantial part of the entire loan trans- 
action that there can be no question that appellants rea- 
sonably expected that their promise not to terminate or 
modify the lease agreement would induce reliance on 
the part of Security Bank. This is particularly true be- 
cause if the bank had relied solely upon the assign- 


ment of rents, the consent of appellants would not have 
been needed. But. where the bank sought and received 
an agreement not to terminate or modify the lease, it 
is obvious that it had every expectation of relying upon 
this very covenant. The trial court so found. [ Find. 35; 
ike Tr pe 1734 

In this connection, it is significant to note that there 
is no provision in Section 90 of the Restatement of 
Contracts which requires that the party relying com- 
municate to the promisor that there will be reliance, or 
the nature or type of reliance. Nor ts there any require- 
ment that the pronisor have such knowledge. 


Although there are no California decisions dealing 
squarely with the issue of whether an essential element 
of promissory estoppel is specific knowledge by the 
promisor of the nature of the promisee’s reliance, there 
is at least one very recent decision applying the doc- 
trine where it is clear that the promisor had no knowl- 
edge of the nature of reliance which his promise in- 
duced. Thus. in Greene v. Wilson, 208 Cal. App. 2d 852 
(1962), the trial court found as follows: 


“The plaintiff Greene knew that Doris Wilson. 
her attorneys and the persons who later lent money 
to her would rely on those statements and repre- 
sentations. In reliance thereon, she and her attor- 
neys made no attempt to protect her from that li- 
ability in the final judgment of divorce, and per- 
sons to whom the statements and representations 
were tmade ‘advanced money to and guaranteed 
loans to Doris Wilson in excess of $60,000.00.’ In 
reliance on such statements and representations of 
the plaintiff Greene, Doris Wilson ‘purchased 
thousands of dollars of new equipment for Tri- 
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Color Laboratories and made representations of 
her own financial condition to equipment sellers 
and trade creditors,’ on which representations such 
creditors relied. In reliance on the plaintiffs’ state- 
ments and representations, Doris Wilson repre- 
sented to the subsequent purchasers of the busi- 
ness that Mr. Greene had no claims against the 
business and the purchasers relied on such repre- 
sentations, (202 CalyApp, 2dat Soa) 


In Greene a creditor of defendant Doris Wilson’s hus- 
band had promised that he would never assert any claim 
against her or any property she might acquire in a 
prior divorce action. The recitation of facts and the 
findings of the trial court show that there was no 
communication to the promisor of the nature of the 
promisee’s reliance. and further that the promisor did 
not know of the nature of the promisee’s reliance. Yet. 
Section 90 of the Restatement was applied and a prom- 
issory estoppel was established. 


Greene directly supports the position of appellee bank 
herein that, in order to be bound by its promise to the 
bank, it was not necessary that Interpublic have knowl- 
edge that the precise type of reliance its promise in- 
duced would be the release of the third party guaran- 
lor. 


Appellants claim that the striking from the “Receipt 
and Consent to Assignment” of certain words, to the 
effect that Interpublic gave its consent in order to in- 
duce the bank to make the loan to On Mark, proves that 
the bank could not thereby have been induced to release 
the guarantor. But this fact proves no such thing. In- 
terpublic apparently was not willing to agree that its 
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consent was the inducement to the making of the loan 
to On Mark, probably because the loan then had al- 
ready been made. But Interpublic was willing to, and it 
did, promise the bank not to terminate the lease. Given 
such a promise, it is not at all unreasonable to expect 
that the bank would rely upon it. This is exactly what 
Security Bank did when it released the guarantor. The 
trial court properly found that under these circum- 
stances Interpublic should reasonably have expected 
that the bank would act to its detriment in reliance 
upon Interpublic’s consent and agreement. 


Appellants have cited Wilhams v. Hasshagen, 166 
Cal. 386 (1913) and Simmons v. California Institute 
of Technology, 34 Cal. 2d 264 (1949) for the proposi- 
tion that conventional consideration for a promise must 
be an act or a return promise bargained for and given 
in exchange for the promise. 

The propesition is. of course. correct. However, it 
has no application to the instant case for the simple 
reason that appellee bank does not contend that con- 
sideration for execution of the “Receipt and Consent to 
Assignment” was present in the conventional sense. To 
trescontrary, as the bank las ure@ed| and as the trial! 
court found, Section 90 of the Restatement of Con- 
tracts is applicable to make appellants’ promises en- 
forceable. 


Appellants attempt to avoid the trial court’s finding 
of promissory estoppel by arguing that facts were pres- 
ent which could have led the trial court to a contrary 
result. (App. Op. Br. pp. 48. 49) The error of this 
argument is perhaps best illustrated by appellants’ mis- 
placed reliance on Kelley «. Kowse. 188 Cal. App. 2d 
92 (1961). In that case the court held Section 90 of 
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the Restatement of Contracts inapplicable where the 
trial court found: (a) no reasonable reliance; and (b) 
no detrimental change of position. However, since the 
court below has found both reasonable reliance and detri- 
mental change of position by Security First Bank, 
Kelley v. Rouse has no application to the case at bar. 


Conclusion. 


The trial court found on overwhelming evidence that 
appellants breached the lease-option agreement by refus- 
ing to accept redelivery of the A-26 aircraft and by re- 
fusing to make rental payments aggregating $201,422. 
Appellants do not here dispute that they breached the 
Jease-option agreement or that they caused substantial 
damages to On Mark; but they attack the judgment 
below on the narrow ground of alleged error by the 
District Court’s admitting evidence of the circumstances 
surrounding the parties’ making of their agreement. 


Appellants’ argument that extrinsic evidence was 1n- 
admissible ignores all of the provisions of the lease-op- 
tion agreement except the dates of July 15 to August 
15, 1964, found in the option portion of that integrated 
agreement. Blind to all but these few words, appellants 
claim that they are not ambiguous or uncertain and, 
therefore, the trial court as a matter of law, had no 
right to hear or consider the circumstances in which the 
words were used. Appellants also claim that the extrin- 
sic evidence does not support the trial court’s determina- 
tion that the option was not exercisable in July, 1964. 


Appellees submit that the trial court had not only the 
right but the duty to consider the evidence presented by 
both sides on this issue. 
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The trial court properly found that the provisions of 
the lease, requiring payment of sixty months’ rent 
and, in the event of an accident to the plane, extending 
the term so that the lessee would have possession of the 
aircraft for a full sixty months, were inconsistent 
Mignetie lulv lS to August 15 option period: At the 
very least, the matter was uncertain and ambiguous. 
permitting the consideration of extrinsic evidence. 


The lease provisions, as well as the evidence of the 
circumstances surrounding the execution of the agree- 
ment and the intention of the parties, showed without 
any doubt that appellants had no right to exercise the 
option until they had paid sixty monthly rentals and 
until the end of the extended term of the lease. Neither 
of these events had occurred when Interpublic, then 
in default for more than sixteen months and owing 
more than $123,000 in rentals, purported to exer- 
cise the option. The trial court properly determined, 
therefore, that Interpublic had no right to exercise the 
option to purchase the aircraft in July, 1964. 


All of the other claims of appellants fall with a de- 
termination that they were not entitled to exercise the 
option in July, 1964. Lease rentals accruing after that 
date, as well as the cost of maintenance and repair, were 
all due and owing from appellants to On Mark under 
the lease. Appellants had no right to offset against rent- 
als due the “value of the option” for they were not en- 
titled to exercise the option until all of the sixty monthly 
rentals had been paid; in any event, the lease-option 
agreement did not give appellants the right to receive 
amy suc credit or olfset’. 


Acceptance of appellants’ arguments would result in a 
“windfall” of more than $180,000 to those who inten- 
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tionally breached their contract and have sought by every 
stratagem to avoid their solenin agreement. It would re- 
sult in a loss to On Mark of a similar sum which was 
expended in manufacturing a plane for appellants’ own 
account. Further. such a result would set aside a judg- 
ment which is fair and equitable. which is based on 
overwhelming evidence, and which is in accord with the 
decisional and statutory law of this State. 


Appellees, therefore, urge the Cotirt to atiimnmihe 
judgment below. 


Dated: July 12, 1966. 
Respectfully sutbmitted, 


LATHAM & WATKINS, 
Tra M. Price If, 
ALAN NAR E Ie, 
Dy [RAS iaRrGr IT, 
Attorneys for Appellee On Mark En- 
gincering Co. 


SHEPPARD, MULLIN, RICHTER & 
Hampton, 
Davip A. Mappux, 
Attorneys for Appellee Security First 
National Bank. 
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